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SUPREME COURT
STATE OF GEORGIA

ATLANTA HUMANE SOCIETY and
Society for Prevention of
Cruelty to Animals, Inc. and

BILL GARRETT,
N Case No. S04C0613

Petitioners,

BARBARA L. HARKINS,
Respondent,
and )

ATLANTA HUMANE SOCIETY and
Society for Prevention of
Cruelty to Animals, Inc. and )

BILL GARRETT, )
Case No. 504C0684

Petitioners,

KATHI MILLS a/k/a Ferrari,
(dba Kitty village),

Respondent .

PETITIONERS’ BRIEF TO CERTIFIED SLAPP QUESTIONS

QUESTION: WHETHER COMPLIANCE WITH THE VERIFICATION
REQUIREMENTS OF THE ANTI-SLAPP STATUTE, OCGA § 9-11-11.1(b),

PREVENTS A POTENTIAL SLAPP SUIT FROM BEING DISMISSED,

WHETHER, NOTWITHSTANDING COMPLIANCE WITH THE PROCEDURAL

VERIFICATION REQUIREMENTS, A CLAIM MAY BE DISMISSED BASED UPON
THE SUBSTANTIVE PROTECTION THE ANTI-SLAPP STATUTE PROVIDES FOR
PERSONS WHO EXERCISE THEIR RIGHT TO FREE SPEECH.

The answer to the first part of the question is simply: Yes.



Compliance with the procedural verification requirements of
0.C.G.A. § 9-11-11.1(b) prevents a plaintiff's case from being
dismissed at the outset. The purpose of the SLAPP verification
procedure is to encourage the exercise of free speech by affording
a measure of procedural protection to communications on public
issues.! See Denton v. Browns Mill Dev. Co., 275 Ga. 2 (2002).

The Court of Appeals in these cases found that O0.C.G.A. § 9-
11-11.1 creates a substantive right to exercise a Constitutional
right of free speech (true or not) regarding matters of public
concern.? See Harkins v. Atlanta Humane Sogiety, 264 Ga. App. 356,
361, 590 S.E.2d 737 (Nov. 14, 2003); Atlanta Humane Society v.

Mills, 264 Ga. App. 597, 597, 591 S.E.2d 423 (Nov. 21, 2003).

However, at no time has this Court interpreted the SLAPP statute as
more than a procedural requirement, and the Court has expressly

held that it will not impose a requirement beyond that found in the

! Petitioners respond by separate companion Mills brief

[No. S04C0685] to certified question II concerning the grant of
summary judgment.

2 The Court of Appeals concluded that the controversy at
issue 1s a matter of “public concern” (rather than simple lies to
malign and injure others), a finding not made by the trial court or
predicated on undisputed or reliable facts of record. Petitioners
submit that the issue of public interest and concern is a limiting
factor, without which SLAPP is not triggered. See Denton, 275 Ga.

at 6. For purposes here, it may be assumed, arguendo, but not
conceded, that matters of public interest and concern are here
involved. Petitioners contend Respondents’ published statements

are untrue and are defamatory, whether or not about matters of
public concern, and unprotected speech.
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SLAPP statute. See Denton, 275 Ga at 7. No where does this Court
hint at a substantive “privilege” in the statute to eviscerate the
law of defamation.? The controlling law in Denton provides for a
case to proceed, once requisite verifications are timely filed in
cases of public interest and concern. See 275 Ga. at 5, 11.

It is irrefutable that Petitioners have met all of the SLAPP
procedural requirements, and Petitioners respectfully contend that
they have met all of the SLAPP statutory requirements, whether such
requirements are called procedural or substantive. To uphold a
substantive protection in the SLAPP statute created by the Court of
Appeals establishes an untenable, Catch-22 situation: omit the
SLAPP verification - case dismissed; submit the SLAPP verification
- case dismissed.

Since the certified question is the same for both cases,
(Harkins and Mills), Petitioners have here combined their “SLAPP”
briefs for these cases. However, it is noted that the two cases
come to this Court in somewhat different postural positions. In
Harking, as explained more fully in Petitioners’ Petition for Writ
of Certiorari, the trial court denied Respondent Harkins’ repeated
motions to dismiss on SLAPP grounds. However, the Court of Appeals

held that the case must be dismissed because Respondent Harkins’

3 Expressio unius est exclusio alterius this statement

of law is the unanimous view of the Supreme Court in Denton
(majority opinion and dissent).

-3-



statements were “clearly acts in furtherance of her right of free
speech in connection with an issue of public concern.”*

In Mills, the trial court also denied Respondent Mills’ motion
to dismiss on SLAPP grounds, but the court granted Mills’ motion
for summary judgment with regard to Petitioner Atlanta Humane
Society, finding that Petitioner was a governmental or guasi-
governmental entity and thus barred from bringing an action for
defamation. Respondent Mills appealed the denial of her SLAPP
motion to dismiss to the Court of Appeals, which followed its
holding in Harkins, finding that Mills had the same substantive
right and directed that Petitioners’ complaint be dismissed. See
Mills, 264 Ga. App. at 597. Petitioners also appealed the grant of
summary judgment to the Court of Appeals. This issue, however, was

not addressed by the Court of Appeals in light of the Court of

Appeals SLAPP decision.

Harkins, 264 Ga. App. at 381. Interestingly, there is no
evidence Cthat either Respondent Harkins or Mills ever attended or
pa pa in, ¢ Eiti ny legislative xecut judi
3 :t forth at O. A. § L=%1:1 for t issue to be o f
public interest or concern
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A. The SLAPP Statute Does Not Require That Plaintiff Prove
at the Outset of the Case That It is Entitled to Recovery
as a Matter of Law.



