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ATLANTA HUMANB SOCIETY and
Society for Prevention of
Cruelty to Animals, Inc. and
BILL GARRETT,

Petitioner.,

L.BARBARA HARKINS,

Respondent,

and

ATLANTA HUMANB SOCI BTY and
Society tor Prevention of
Cruelty to Animals, Inc. and
BILL GARRETT,

Petitioners,

a/k/ a Ferrari,
Village),

nTHI
(dba

MILLS
Kitty

Respondent.

Pft'IT'IORDS' BR'ID' TO CDTIJ"IKD 8LAPP au-ST'IORS

QUUTICB s ft.a.a-.1-aaa C~LIARC8 nTH TBB VDIJ'ICA'fiOR
RBQOX~~S OF TB8 ANTI-8LAPP STATUT., OCGA I 9-11-11.1(b),
PUVDTS A Pu-rD'l'IAL SLAPP SUIT I'RC* aBDIG DISKIssm, OR
iI.a.a-~HD, :NCT"iiI-:a:TBftARDI.o C"C8PLD~ WITH TB8 P~uxAL
VDII'ICATIOR RBQOI~~~S, A ~~~ BY a. DISKIS8m BASm UPON
THB StJ'BSTANTIVB PROT.~IO1f TO ANTI - SLAPP STATtJT8 PROV:IDBS J'OR
P8RSo.'S WHO UDCISB TB8IR RIGHT TO PRO SPDCB.

Th e answe r to

COURT
GEORGIA

SUPR.m4B
STATE OF

Ca.. No. SO4CO613

Ca.. No. SO4CO684

the first part of the que8tion i. .imply: Ye..
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Compliance with the procedural verification requirements of

O.C.G.A. I 9-11-11.1(b) prevent. a plaintiff'. cu. from being

dismissed at the out.et. The purpo.e of the SLAPP verification

procedure is to encourage the exerciae of free .peech by affording

a measure of grocedural protection to communicationa on public

i88ues.1 - D8D.t:.aD v. ~ Mill D8v. ~., 275 Qa. 2 (2002).

The Court of Appeals in these case. found that O.C.G.A. I 9-

11-11.1 create. a 8Ub8tantive right to exercise a Constitutional

right of free apeech (true or not) regarding matters of public

concern.3 au Harkin. v. Atlanta Hu88.nA Societx, 264 Ga. App. 356,

361, 590 S.E.2d 737 (Nov. 14, 2003); Atlanta HUmAftA Societv v.

MilIa, 264 Ga. App. 597, 597, 591 S.E.2d 423 (Nov. 21, 2003).

However, at no time baa tb1a Court interpreted the SLAPP statute &8

more than a procedural requirement, and the Court has expressly

beld that it will not impose a requirement beyond that found in the

~ Petitioners respond by 8eparate ~anion

[No. SO4CO685] to certified question II concerning
SUJm\ary judgment.

~ The Court of Appeals coocluded that the controver.y at
issue is a matter of .public concern- (rather than simple lies to
malign and injure other.), a finding not made by the trial court or
predicated on undisputed or reliable fact. of record. Petitioners
submit that the i.sue of public interest and concern i. a limiting
factor, without which SLAPP i. not triggered. See D8nton, 275 Ga.
at 6. For purposes here, it may be a.~, "'-r.;:;u-::1~, but not
conceded, that matter. of public inter..t and concern are here
involved. Petitioners contend Re.pondent8' published statement.
are untrue and are defamatory, wb8ther or not about matters of
publ ic concern, and unprotected .peech.

Mills brief
the grant of
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SLAPP statute. See Denton, ~75 Ga at 7. No where does this Court

hint at a substantive .pri vilege. in the .tatute to .vi.cerate the

law of defamation.] The controlling law in Denton provide. for a

case to proceed, once requ!.ite verifications are timely filed in

ca... of public interest and concern. ItA 275 Ga. at 5, 11.

It i. irrefutable that Petitioners have met all of the SLAPP

procedural requirement., and Petitioner. respectfully contend that

they have met 9ll of the SLAPP statutory requirements, whether such

requirements are called procedural or 8Ub8tanti ve. To uphold a

sub.tantive protection in the SLAPP .tatute created by the Court of

Appeale e.tabliehes an untenable, Catch-22 situation: omdt the

SLAPP verification - ca.e di.miesed; eubmit the SLAPP verification

- cae. diemiesed.

Since the certified question is the sane for both cases,

(Harkins and Mills), Petitioners have here combined their .SLAPP.

briefs for the.. case.. However, it i. noted that the two cases

come to thi. Court in somewhat different postural po.itiona. In

Harkina, .. explained more fully in Petitioner.' Petition for Writ

of Certiorari, the trial court denied Reapondent Harkins' repeated

motions to dismiss on SLAPP grounds. However, the Court of Appeal.

held that the ca.e muat be di.mi.88d because Re8pOndent Harkins'

3 Bxpressio uniUB est exclu8io
of law i. the unanitrK)u8 view of the
(majority opinion ADd dissent) .

- thi. 8t.t~t
Court in Denton

alterius
Supreme

'-3-



~

statements were .clearly acts in furtherance of her right of free

.peech in connection with an iaaue of public concern...

In Mills, the trial court also denied Respondent Mills' motion

to diemi.. on SLAPP grounda, but the court granted Mills' motion

for SUDlllary judg1llent with regard to Petitioner Atlanta Humane

Society, finding that Petitioner was a governnental or quasi-

governmental entity and thus barred from bringing an action for

defamation. Re.pondent Mill. appealed the denial of her SLAPP

root ion to dismiss to the Court of Appeals, which followed its

holding in Harkins, finding that Mills had the .a~ aubatantive

right and directed that Petitioner.' complaint be dismissed. aAA

Mill., 264 Ga. App. at 591. Petitioner. a180 appealed the grant of

summary judgment to the Court of Appeals. This issue, however, was

not addre8sed by the Court of Appeal. in light of the Court of

Appeal. SLAPP deci8ion.

Harkins, 2E
that either
ted in, or Pi

264 Ga. App. at 361. Interestingly, there is no
!r Respondent Harkin. or Mille ever attended or

. -



The SLAPP Statute Doe. Mot R~r. That Plaintiff Prove
at the Out..t of the Ca.. That Xt i. 8Dtitled to Recov.ry

A.

a8 a Matter of Law.

The SLAPP .tatute is not de.igned to .upplant the .tandard

mechanisms provided in the Civil Practice Act tor progressing a

ca8e from initiation to fact-finding stage to trial. Rather, an

additional step at the case filing .tage bas been added. At no

time was it intended that the plaintiff prove at the time the

complaint i. filed that plaintiff is entitled to recover on the

merit. as a matter of law or suffer cursory di8missal.

In the present ca.e., the trial court. noted, and Reapondents

admitted, that Petitioner.' verifications were properly filed, and

there has been no sugge.tion that Petitioners' verifications are

deficient or fail to meet the statutory requirements. Yet, the

Court of Appeals found that Petitioners' claima fail to meet the

new .substantive- requirements of the SLAPP .tatute.5

While thi. Court d..cribed the SLAPP verification as a

procedural requirement, the Court did note that verification does

not neces.arily end the matter, and 8Ome inquiry into the

verification may be nece..ary in order to settle a verification

The SLAPP statute is not de8igned to

mechanisms provided in the Civil Practice

tilE was it

cOn1')laint i.

merits aa a

In the:

admitted, th

there has bt

deficient OJ

Court of Ap~

new . substan

While

procedural z

not nece...

i.

necessarily

verification may be necessary in ord8

5 The COurt of Appeals' Harkina opinion deviate. from the
Court of Appeal.' holding. in earlier ca... ADd a Court of Appeals
ca.. post-Harkins, ADd it AlaQ deviates from and is contrary to the
holding of the Supreme Court, in which the SLAPP verification i.
declared to be procedural in natur.. ~ DAnton, 275 Ga. at 5-7;
Land Va BooD8, Ga. App. , 2004 WL 242940(Feb. 11, 2004);
Chatham Ortbm)aadrc 8uraerv ~a Va G80rai. A1lianc.. of Cc.-n.
HOab8.. Inc., 262 Ga. App. 353,585 S.B.2d 700 (2003); Browns Mill
Dev. Co. v. DAnton, 247 Ga. App. 23~, 543 S.B.2d 65 (2000).

SLAPP verification as a

eM the

r
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dispute. a.A Denton, 275 Ga. at 7. Thus, the que8tion at issue i8

whether the verification inquiry is limited to determining whether

the verifications satisfy the procedural requirements of the

statute or whether a sub8tantive inquiry into the merit. of the

case should be required.

The SLAPP statute contemplates po88ible initial disputes over

verification 8temming from a motion to dismi.. or to strike. iAA

O.C.G.A. I 9-11-11.1(d). Typically, on a motion to dismi88, the

complaint (and in thi8 ca8e, verification as well) must be

construed in the light mo8t favorable to the plaintiff. ~ HArD8r

v. DeFreit.8, 117 Ga. App. 236, 160 S.B.2d 260 (1968). The

plaintiff i8 entitled to the mo.t favorable inferences that can be

drawn from the complaint and verification, even if contradictory

inference. are al.o possible. See id. The complaint 8bould not be

di8mi.sed on a motion to dismi88 unless it appear. beyond doubt

that there i. no conceivable set of fact8 which the plaintiff might

prove under the allegations of the complaint that would entitle him

to relief. au Dillinaham y. Doetora CliD.ic, 236 Ga. 302, 223

S.B.2d 625 (1976); S~h St. Co~. v- City Store. Coo, 229 Ga. 99,

100, 189 S.B. 2d 407 (1972).

The SLAPP statute doe. not cont-.plate that the plaintiff ~t

prove absolutely at the outset of the ca.e that the plaintiff will,

with certainty, prevail. As the code section explicitly provides:

~tbi~ in the .tatute -.hall affect or preclude tb8 right of aDY

-6-
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party to any recovery otherwise authori.ed by common law, .tatut.,

law, or rule.- O.C.G.A. I 9-11-11.1(e) (emphasis added). How

could the legislature be more explicit that it did not intend to

repeal any other law? If the court. were to find that a properly

verified complaint could be dismissed at the outset, with no

evidentiary investigation or hearing, it would abrogate the clear

edict of the statute and make the verification procedure

meaningless.

As this Court noted, the purpo.. of the verification procedure

is not to test the veracity of the claim, and just as plaintiffs

can file false affidavits, defendants can al8o falsely claim their

actions were within the compass of C.C.G.A. § 9-11-11.1. ~

Denton, 275 Ga. at 7. Rather, if the acts giving rise to the claim

can rea8onably be construed as furthering the defendant's rights of

free speech and to petition government, then the claim must be

verified under the SLAPP statute, but not dismissed.

Justice Fletcher, in a dissenting opinion in Denton on the

issue of whether trespass can be an act in furtherance of the right

of free speech, correctly observed (in that case)that the SLAPP

verification procedure is no different from the verification

procedure for malpractice claims, explaining that claims both with

and without merit must be filed with an affidavit, in which the

affiant swears under penalty of perjury that the acts complained of

do constitute tortious conduct. See id. at 10 - 11. Regardless of

~~
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whether the claim is meritorious or meritless, once timely and

properly verified, a plaintiff's claim for defamation proceeds the

same as any other civil claim. See id. at 11.

In malpractice cases, the pU%pOse of the verification is to

reduce frivolous suits, not to require a plaintiff at the outset to

absolutely prove, prima facie, a case capable of withstanding a

motion for SwmIary judgment. ~ SaWYer v - DeKalb Medical Center.

Inc., 234 Ga. App. 54, 56, 506 S.E.2d 197 (1998). The malpractice

affidavit is an initial pleading requirement imposed by the Civil

Practice Act, rather than an evidentiary requirement, such as is

necessary on a motion for summary judgment. ~ Bowen v. Adams,

203 Ga. App. 123, 416 S.E.2d 102 (1992); Sawyer, 234 Ga. App. at

56. As is standard for general type. ot cases, on a motion to

di.miss a malpractice claim, the affidavit is construed most

favorably to the plaintiff, and all doubts resolved in favor of the

plaintiff, even if a disputed, unfavorable construction of the

affidavit may be possible. .so Gadd v_Wilson & Co.. Enaineers &:,

Architects, 262 Ga. 234, 235, 416 S.E.2d 285 (1992) i Bowen, 203 Ga.

App. at 123.

Petitioners assert that the verification inquiry under

O.C.G.A. 5 9-11-11.1, whether it is called procedural or

substantive, can be handled in the same manner as motions to

dismiss in other cases with heightened pleading requirements

without abrogating the protections afforded by the legislature for




