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SUPREME COURT
STATE OF GEORGIA

ATLANTA HUMANE SOCIETY and
Society for Prevention of
Cruelty to Animals, Inc. and

BILL GARRETT,
N Case No. S04C0613

Petitioners,

BARBARA L. HARKINS,
Respondent,
and )

ATLANTA HUMANE SOCIETY and
Society for Prevention of
Cruelty to Animals, Inc. and )

BILL GARRETT, )
Case No. 504C0684

Petitioners,

KATHI MILLS a/k/a Ferrari,
(dba Kitty village),

Respondent .

PETITIONERS’ BRIEF TO CERTIFIED SLAPP QUESTIONS

QUESTION: WHETHER COMPLIANCE WITH THE VERIFICATION
REQUIREMENTS OF THE ANTI-SLAPP STATUTE, OCGA § 9-11-11.1(b),

PREVENTS A POTENTIAL SLAPP SUIT FROM BEING DISMISSED,

WHETHER, NOTWITHSTANDING COMPLIANCE WITH THE PROCEDURAL

VERIFICATION REQUIREMENTS, A CLAIM MAY BE DISMISSED BASED UPON
THE SUBSTANTIVE PROTECTION THE ANTI-SLAPP STATUTE PROVIDES FOR
PERSONS WHO EXERCISE THEIR RIGHT TO FREE SPEECH.

The answer to the first part of the question is simply: Yes.



Compliance with the procedural verification requirements of
0.C.G.A. § 9-11-11.1(b) prevents a plaintiff's case from being
dismissed at the outset. The purpose of the SLAPP verification
procedure is to encourage the exercise of free speech by affording
a measure of procedural protection to communications on public
issues.! See Denton v. Browns Mill Dev. Co., 275 Ga. 2 (2002).

The Court of Appeals in these cases found that O0.C.G.A. § 9-
11-11.1 creates a substantive right to exercise a Constitutional
right of free speech (true or not) regarding matters of public
concern.? See Harkins v. Atlanta Humane Sogiety, 264 Ga. App. 356,
361, 590 S.E.2d 737 (Nov. 14, 2003); Atlanta Humane Society v.

Mills, 264 Ga. App. 597, 597, 591 S.E.2d 423 (Nov. 21, 2003).

However, at no time has this Court interpreted the SLAPP statute as
more than a procedural requirement, and the Court has expressly

held that it will not impose a requirement beyond that found in the

! Petitioners respond by separate companion Mills brief

[No. S04C0685] to certified question II concerning the grant of
summary judgment.

2 The Court of Appeals concluded that the controversy at
issue 1s a matter of “public concern” (rather than simple lies to
malign and injure others), a finding not made by the trial court or
predicated on undisputed or reliable facts of record. Petitioners
submit that the issue of public interest and concern is a limiting
factor, without which SLAPP is not triggered. See Denton, 275 Ga.

at 6. For purposes here, it may be assumed, arguendo, but not
conceded, that matters of public interest and concern are here
involved. Petitioners contend Respondents’ published statements

are untrue and are defamatory, whether or not about matters of
public concern, and unprotected speech.
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SLAPP statute. See Denton, 275 Ga at 7. No where does this Court
hint at a substantive “privilege” in the statute to eviscerate the
law of defamation.? The controlling law in Denton provides for a
case to proceed, once requisite verifications are timely filed in
cases of public interest and concern. See 275 Ga. at 5, 11.

It is irrefutable that Petitioners have met all of the SLAPP
procedural requirements, and Petitioners respectfully contend that
they have met all of the SLAPP statutory requirements, whether such
requirements are called procedural or substantive. To uphold a
substantive protection in the SLAPP statute created by the Court of
Appeals establishes an untenable, Catch-22 situation: omit the
SLAPP verification - case dismissed; submit the SLAPP verification
- case dismissed.

Since the certified question is the same for both cases,
(Harkins and Mills), Petitioners have here combined their “SLAPP”
briefs for these cases. However, it is noted that the two cases
come to this Court in somewhat different postural positions. In
Harking, as explained more fully in Petitioners’ Petition for Writ
of Certiorari, the trial court denied Respondent Harkins’ repeated
motions to dismiss on SLAPP grounds. However, the Court of Appeals

held that the case must be dismissed because Respondent Harkins’

3 Expressio unius est exclusio alterius this statement

of law is the unanimous view of the Supreme Court in Denton
(majority opinion and dissent).
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statements were “clearly acts in furtherance of her right of free
speech in connection with an issue of public concern.”*

In Mills, the trial court also denied Respondent Mills’ motion
to dismiss on SLAPP grounds, but the court granted Mills’ motion
for summary judgment with regard to Petitioner Atlanta Humane
Society, finding that Petitioner was a governmental or guasi-
governmental entity and thus barred from bringing an action for
defamation. Respondent Mills appealed the denial of her SLAPP
motion to dismiss to the Court of Appeals, which followed its
holding in Harkins, finding that Mills had the same substantive
right and directed that Petitioners’ complaint be dismissed. See
Mills, 264 Ga. App. at 597. Petitioners also appealed the grant of
summary judgment to the Court of Appeals. This issue, however, was

not addressed by the Court of Appeals in light of the Court of

Appeals SLAPP decision.

Harkins, 264 Ga. App. at 381. Interestingly, there is no
evidence Cthat either Respondent Harkins or Mills ever attended or
pa pa in, ¢ Eiti ny legislative xecut judi
3 :t forth at O. A. § L=%1:1 for t issue to be o f
public interest or concern

v if bb Cow o nt Harkins | made hea:
oner L I n fit iritabl Ja ion
- n off 11ls, such staten 5 are about pz ite mal
and are not issue f publie intere ind concern



A. The SLAPP Statute Does Not Require That Plaintiff Prove
at the Outset of the Case That It is Entitled to Recovery

as a Matter of Law.

The SLAPP statute is not designed to supplant the standard
mechanisms provided in the Civil Practice Act for progressing a
case from initiation to fact-finding stage to trial. Rather, an
additional step at the case filing stage has been added. At no
time was it intended that the plaintiff prove at the time the
complaint is filed that plaintiff is entitled to recover on the
merits as a matter of law or suffer cursory dismissal.

In the present cases, the trial courts noted, and Respondents
admitted, that pPetitioners’ verifications were properly filed, and
there has been no suggestion that Petitioners’ verifications are
deficient or fail to meet the statutory requirements. Yet, the
Court of Apreals found that Petitioners’ claims fail to meet the
new “substartive” requirements of the SLAPP statute.®

While :his Court described the SLAPP verification as a
procedural requirement, the Court did note that verification does
not necessarily end the matter, and some inquiry into the

verification may be necessary in order to settle a verification

5 The Court of Appeals’ Harking opinion deviates from the
Court of Appeals’ holdings in earlier cases and a Court of Appeals
case post-Harkins, and it algc deviates from and is contrary to the
holding of the Supreme Court, in which the SLAPP verification is
declared to be procedural in nature. See Denton, 275 Ga. at 5-7;

Land v. Boone, Ga. App. , 2004 WL 242940 (Feb. 11, 2004);
Chatham Orthopaedic Surgery Ctr. v. Georgia Alliance of Comm.
Hosps., Inc., 262 Ga. App. 353, 585 S.E.2d 700 (2003) ; Browns Mjll

Dev. Co. v. Denton, 247 Ga. App. 232, 543 S.E.2d 65 (2000).
-5-



dispute. See Denton, 275 Ga. at 7. Thus, the question at issue is
whether the verification inquiry is limited to determining whether
the verifications satisfy the procedural requirements of the
statute or whether a substantive inquiry into the merits of the
case should be required.

The SLAPP statute contemplates possible initial disputes over
verification stemming from a motion to dismiss or to strike. See
0.C.G.A. § 9-11-11.1(d). Typically, on a motion to dismiss, the
complaint (and in this case, verification as well) must be
construed in the light most favorable to the plaintiff. See Harper
v. DeFreitas, 117 Ga. App. 236, 160 S.E.2d 260 (1968). The
plaintiff is entitled to the most favorable inferences that can be
drawn from the complaint and verification, even if contradictory
inferences are also possible. See id. The complaint should not be
dismissed on a motion to dismiss unless it appears beyond doubt
that there is no conceivable set of facts which the plaintiff might
prove under the allegations of the complaint that would entitle him

to relief. See Dillingham v. Doctors Clinic, 236 Ga. 302, 223

S.E.2d 625 (1976); Sixth St. Corp. v. City Stores Co., 229 Ga. 99,

100, 189 S.E. 2d 407 (1972).

The SLAPP statute does not contemplate that the plaintiff must
prove absolutely at the outset of the case that the plaintiff will,
with certainty, prevail. As the code section explicitly provides:

"nothing” in the statute “shall affect or preclude the right of any
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party to any recovery otherwise authorized by common law, statute,
law, or rule.” O.C.G.A. § 9-11-11.1(e) (emphasis added) . How
could the legislature be more explicit that it did not intend to
repeal any other law? If the courts were to find that a properly
verified complaint could be dismissed at the outset, with no
evidentiary investigation or hearing, it would abrogate the clear
edict of the statute and make the verification procedure
meaningless.

As this Court noted, the purpose of the verification procedure
is not to test the veracity of the claim, and just as plaintiffs
can file false affidavits, defendants can also falsely claim their
actions were within the compass of 0.C.G.A. § S-11-11.1. See
Denton, 275 Ga. at 7. Rather, if the acts giving rise to the claim
can reasonably be construed as furthering the defendant’s rights of
free speech and to petition government, then the claim must be
verified under the SLAPP statute, but not dismissed.

Justice Fletcher, in a dissenting opinion in Denton on the
issue of whether trespass can be an act in furtherance of the right
of free speech, correctly observed (in that case)that the SLAPP
verification procedure is no different from the verification
procedure for malpractice claims, explaining that claims both with
and without merit must be filed with an affidavit, in which the
affiant swears under penalty of perjury that the acts complained of

do constitute tortious conduct. See id. at 10 - 11. Regardless of
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whether the claim is meritorious or meritless, once timely and
properly verified, a plaintiff’s claim for defamation proceeds the
same as any other civil claim. See id. at 11.

In malpractice cases, the purpose of the verification is to
reduce frivolous suits, not to require a plaintiff at the outset to
absolutely prove, prima facie, a case capable of withstanding a

motion for summary judgment. See Sawyer v. DeKalb Medical Center,

Inc., 234 Ga. App. 54, 56, 506 S.E.2d 197 (1998). The malpractice
affidavit is an initial pleading requirement imposed by the Civil
Practice Act, rather than an evidentiary requirement, such as is

necessary on a motion for summary judgment. See Bowen v. Adams,

203 Ga. App. 123, 416 S.E.2d 102 (1992); Sawyer, 234 Ga. App. at
56 . As is standard for general types of cases, on a motion to
dismiss a malpractice claim, the affidavit 1is construed most
favorably to the plaintiff, and all doubts resolved in favor of the
plaintiff, even if a disputed, unfavorable construction of the

affidavit may be possible. See Gadd v. Wilson & Co., Engineers &

Architects, 262 Ga. 234, 235, 416 S.E.2d 285 (1992); Bowen, 203 Ga.

App. at 123.

Petitioners assert that the verification inquiry under
0.C.G.A. § 9-11-11.1, whether it 1is <called procedural or
substantive, can be handled in the same manner as motions to
dismiss 1in other cases with heightened pleading requirements

without abrogating the protections afforded by the legislature for



both plaintiff and defendant. At no time has it been contemplated
that SLAPP would propel a case into the evidentiary stage of
litigation or that the simple filing of a lawsuit in which SLAPP
might be applicable would require discovery or evidentiary hearings
in order to test the verification. Rather, this Court made clear
that, i1f a proper verification is filed, even a plaintiff unlikely
to prevail can proceed forward into the fact-finding stage of
litigation.$

The Court of Appeals’ decisions in the instant cases - that
is, if the case allegedly involves an “issue of public concern,”
the case cannot proceed under any circumstances and must be
dismissed - creates a new substantive component to the statute that
was not contemplated by the legislature. Not only is the Court of
Appeals’ decision squarely in conflict with the decision of the
Supreme Court in Denton, which is stare decisis on this issue, but
it creates a new free speech privilege - a license to lie, malign
and hurt others without answerability.

This Court in Denton made clear that the right of free speech
does not give the speaker the right carte blanche to take actions
that would otherwise be illegal, improper or tortious without

answerability. See id. @t 6. It was made evident that the purpose

* See Denton at 7, 11. Petitioners in no way mean to concede
that their cases are in any way without merit. At no time have
Respondents pointed to any deficiency or untruth in Petitioners’
anti-SLAPP affidavits, and Petitioners contend their defamation
claims are, in fact, well founded.
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